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interest in that section by virtue of a farm out agreement in September of 2001.
Arrington also argued it was willing to assign the disputed acreage in Section 23 to
TMBR/Sharp in order to resolve the present controversy. Arrington also argued that it
doesn't intend to actually drill at the present time under either approved permit to drill
and argued, citing Order No. R-10731-B, that the Commission's practice has not been to
rely on "first in time, first in right" principles in deciding competing applications on
compulsory pooling, but instead on geological evidence. Arrington seemed to argue that
a compulsory pooling proceeding is the place to present such geologic evidence.
Arrington argues that these proceedings are unnecessary and that the Commission should
rely upon the Division's pending pooling cases to decide who of the various parties
should properly possess the permit to drill.

25. Ocean Energy argued that since its farm out agreement terminates on July 1,
2002 time is of the essence and that the matters at issue here should be resolved in the
pending compulsory pooling proceeding instead of this proceeding. Ocean Energy
argued that the permit to drill is meaningless in this context, that TMBR/Sharp is
essentially asking the Commission to determine pooling in the context of the permit to
drill, and that the dedication of acreage on the acreage dedication plat should not
determine what acreage would be pooled to the well. If the Commission were to adopt
this approach, Ocean Energy argues, the compulsory pooling statutes would be written
out of existence.

26. The parties seem to agree that in a situation where the bottom lease has not
failed, a person owning a top lease is not a person duly authorized to be in charge of the
development of a lease or the operation of a producing property, and is therefore not
entitled to a permit to drill. NMAC 19.15.1.7(0)(8). See also 1 Kramer & Martin, The
Law of Pooling and Unitization, 3rd ed., § 11.04 at 11-10 (2001). Moreover, because
only an "owner" may seek compulsory pooling, it seems that a person owning a top lease
where the bottom lease has not failed might not be entitled to compulsory pooling either.
See NMSA 1978, § 70-2-17(C).

27. When an application for permit to drill is filed, the Division does not
determine whether an applicant can validly claim a real property interest in the property
subject to the application, and therefore whether the applicant is "duly authorized" and "is
in charge of the development of a lease or the operation of a producing property." The
Division has no jurisdiction to determine the validity of any title, or the validity or
continuation in force and effect of any oil and gas lease. Exclusive jurisdiction of such
matters resides in the courts of the State of New Mexico. The Division so concluded in
its Order in this matter. See Order No. R-11700 (December 13, 2001).

28. It is the responsibility of the operator filing an application for a permit to drill
to do so under a good faith claim to title and a good faith belief that it is authorized to
drill the well applied for. It appears to this body that Arrington had such a good faith
belief when it filed its application, but subsequently the District Court found otherwise.
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It is not within the purview of this body to question that decision and it should not do so
in this case.

29. As of the date of this order, TMBR/Sharp, by Court declaration, is the owner
of an oil and gas lease in both Section 23 and Section 25, and Arrington, also by Court
declaration, is not an owner in those sections. Therefore, Arrington, who the Court has
now decreed has no authority over the property, should not have been granted permits to
drill in those sections and TMBR/Sharp should have been granted a permit.

30. Both Arrington and Ocean Energy imply that an appeal will be filed of the
District Court’s decision. Until the issue of title in Sections 23 and 25 is finally resolved
by the courts or by agreement of the parties, the outcome of this proceeding is therefore
uncertain. As of the present time, TMBR/Sharp has prevailed on the title question and
this Order reflects that (present) reality. However, as an appeal could change that
conclusion, jurisdiction of this matter should therefore be retained until matters are
finally resolved.

31. The permits to drill issued by the Division in July 2001 to Arrington were
issued erroneously and should be rescinded ab initio. The applications to drill submitted
by TMBR/Sharp in August 2001 should have been processed within a few days of
receipt. Arrington's later acquisition of an interest in section 23 and 25 through a farm
out agreement doesn't change this analysis; Arrington had no interest by virtue of farm
out as of the date of TMBR/Sharp's applications.

32. On another issue, Arrington and Ocean Energy have both urged this body to
stay these proceedings pending the resolution of the applications for compulsory pooling,
arguing that a decision on those matters will effectively resolve the issues surrounding
the permits to drill.

33. Arrington and Ocean Energy's conclusion does not necessarily follow. An
application for a permit to drill serves different objectives than an application for
compulsory pooling and the two proceedings should not be confused. The application for
a permit to drill is required to verify that requirements for a permit are satisfied. For
example, on receipt of an application, the Division will verify whether an operator has
financial assurance on file, identify which pool is the objective of the well so as to
identify the proper well spacing and other applicable requirements, ensure that the casing
and cementing program meets Division requirements and check the information provided
to identify any other relevant issues. The acreage dedication plat that accompanies the
application (form C-102) permits verification of the spacing requirements under the
applicable pool rules or statewide rules. Compulsory pooling is related to these
objectives in that compulsory pooling would not be needed in the absence of spacing
requirements. 1 Kramer & Martin, The Law of Pooling and Unitization, § 10.01 (2001)
at 10-2. But its primary objectives are to avoid the drilling of unnecessary wells and to
protect correlative rights. NMSA 1978, § 70-2-17(C).




