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34. It has long been the practice in New Mexico that the operator is free to
choose whether to drill first, whether to pool first, or whether to pursue both
contemporaneously. The Oil and Gas Act explicitly permits an operator to apply for
compulsory pooling after the well is already drilled. See NMSA 1978, § 70-2-17(C) (the
compulsory pooling powers of the Division may be invoked by an owner or owners "...
who has the right to drill has drilled or proposes to drill a well [sic] ..."). Issuance of the
permit to drill does not prejudge the results of a compulsory pooling proceeding, and any
suggestion that the acreage dedication plat attached to an application to drill somehow
"pools" acreage is expressly disavowed. If acreage included on an acreage dedication
plat is not owned in common, it is the obligation of the operator to seek voluntary pooling
of the acreage pursuant to NMSA 1978, § 70-2-18(A) and, if unsuccessful, to seek
compulsory pooling pursuant to NMSA 1978, § 70-2-17(C).

35. Thus, where compulsory pooling is not required because of voluntary
agreement or because of common ownership of the dedicated acreage, the practice of
designating the acreage to be dedicated to the well on the application for a permit to drill
furthers administrative expedience. Once the application is approved, no further
proceedings are necessary. An operator may first apply for a permit to drill a well and
may thereafter pool (on a voluntary or compulsory basis) separately owned tracts to the
well. Alternatively, the operator may first pool and later seek a permit to drill. The two
are not mutually exclusive, and there is no preferred methodology.

36. Thus, the process fosters efficiency by permitting a simple approach in cases
where ownership is common and pooling, voluntary or compulsory, is not necessary.

37. Ocean's expiring farm-outs present a difficult problem because the delay
occasioned by this proceeding and any delay that might occur in the pending compulsory
pooling cases may place Ocean's interests in jeopardy. It is worth noting that Ocean's
interests seem to be free of the title issues plaguing the other parties, but since Ocean
Energy intended that Arrington drill and become operator, Ocean isn't planning on
preserving its rights by drilling a well itself and hasn’t applied for a permit to drill.
Unfortunately, this body is without authority to stay expiration of the farm-outs; Ocean
should petition the District Court for relief if the expiring farm-outs are a concern.

CONCLUSION OF LAW:
The Oil Conservation Commission has no jurisdiction to determine the validity of

any title, or the validity or continuation in force and effect of any oil and gas lease.
Exclusive jurisdiction of such matters resides in the courts of the State of New Mexico.

IT IS THEREFORE ORDERED:

1. The portion of TMBR/Sharp's application in Case No. 12731 seeking to void
permits to drill obtained by Arrington is granted. The permits to drill awarded to



